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Summary

The article discusses the issue of changes to the system of financing railway infrastructure managers, which the concepts
of a multi-annual program and a multi-annual contract implementing this program have been introduced to. The existing
solutions allow the comprehensive co-financing of the operations of infrastructure managers with public funds, unlike the
previous solutions, where the focus was only on investment operations. The multi-annual program is also a way to guaran-
tee financing over a longer period of time, being a form of departure from the principle of budget annuality. Thanks to the
program and the accompanying multi-annual contract, it is guaranteed that an infrastructure manager will receive public
funds; however, its activities have to be in accordance with the contract. A multi-annual contract may also be executed
between an infrastructure manager and a local government entity; however, this is not obligatory, and therefore may have
a negative impact on regional railway infrastructure. The article also presents the evolution of the solutions concerning the
financing of railway infrastructure managers and briefly discusses each of them.
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1. Introduction

The condition of railway transport in Poland has
been widely discussed for many years and is the sub-
ject of many controversies. The lack of proper financ-
ing and the resulting low quality of services are the
main reservations in this respect [12]. Good infra-
structure is one of the key elements of an efficient
railway system. Even state-of-the-art rolling stock
will not compensate for the deficiencies caused by
poor infrastructure, long travel times or even the
marginalization of railway transport in certain parts
of the country - this is because railway transport, in
spite of the comfort of traveling it offers, is still not at-
tractive to consumers who value their time. Poland’s
accession to the European Union enabled the financ-
ing of the railway sector to be increased and resulted
in the need to adapt the domestic legal system to EU
law. The first step taken in order to harmonize Polish
law with EU law was the implementation of Directive
2001/12/WE, which provides railway carriers with
non-discriminatory access to infrastructure and re-
peats the assumptions of previous EU regulations [3],
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in particular in terms of the separation between rail-
way transport services and infrastructure manage-
ment, including the prohibition of transferring funds
between the two.

The solutions provided for in the Directive with re-
spect to financing railway infrastructure turned out to
be insufficient. Consequently, Directive 2012/34/EU [4]
was adopted, which introduced solutions intended
to balance the operations of railway infrastructure
managers thanks to the funds received from infra-
structure users and public funds, on the basis of so-
called multi-annual contracts between infrastructure
managers and public authorities. After the end of the
transitional period of Directive 2012/34/UE establish-
ing a single European railway area, Polish legal regula-
tions should be adjusted to this Directive. The recent
amendments to the Polish Railway Transport Act [1]
(the “RTA”) concerning the financing of railway infra-
structure managers, which were introduced by means
of the Amendments Act to the Railway Transport Act
and Certain Other Acts of 16 November 2016 [25],
are intended to implement this Directive (especially
by means of the amendments to Article 38a). The in-
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troduction of the concept of a multi-annual program,
specifying the method of financing the operations of
railway infrastructure managers with public funds, has
led to a situation where a multi-annual contract be-
tween the state and a railway infrastructure manager
concerning the financing of railway infrastructure has
grown in importance, thanks to the implementation
of comprehensive solutions in this respect. This is be-
cause a multi-annual contract can now cover all of the
operations of a railway infrastructure manager and not
just the operations covering railway lines, which was
already possible under Article 38c of the RTA.

The first multi-annual program concerning the
operations of infrastructure managers, i.e. the “As-
sistance in Terms of Financing the Costs of Manage-
ment of Railway Infrastructure, Including Its Mainte-
nance and Renovations, Until 2023” was adopted on
16 January 2018 by the Polish Council of Ministers
and will come into effect in 2019 [16]. The purpose of
a multi-annual contract is to increase the efficiency of
utilizing funds on the part of the infrastructure man-
ager and ensure stable financing over a longer period
of time. Therefore, it should be examined whether the
relevant legal regulations allow the purposes of the
legislator to be achieved; in particular, whether these
regulations can be an effective long-term measure
of financing the operations of railway infrastructure
managers, both at the national and regional levels.

2. The multi-annual program in view of
the principle of budget annuality

The principle of budget annuality (introduced in
Article 219.1 of the Constitution of the Republic of
Poland [6]), which is an element of public finance law,
provides that the law on state budget may specify the
income and expenses of the state only for a period of
one year [7]. If the legislator wishes to guarantee the
financing of investment projects that require a ma-
jor input in terms of funds and time, he incorporates
a multi-annual program into the Law on Public Fi-
nance. The program is intended to ensure funds for
investment projects and the coverage of operating
expenses over a period of a few years [10]. Accord-
ing to Article 136.2 of the Public Finance Act [19],
“Multi-annual programs are established by the Coun-
cil of Ministers in order to implement the policies ad-
opted by the Council of Ministers, including in terms
of defense and state security ...” [28].> From the point
of view of the entities carrying out the program, Ar-
ticle 136.4 is also important, as it allows obligations
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to be contracted in order to finance, in the particular
years, the implementation of the program up to the
total amount of the expenses specified for the entire
program. Prior to the introduction of this solution,
the entities carrying out the program could contract
obligations only in accordance with the general prin-
ciples, i.e. up to the amount of the sums allotted for
the implementation of the multi-annual program in
the law on the budget for the given year. This resulted
in the need to divide the program into stages, which
defeated the purpose of multi-annual planning in in-
vestment projects.

The 2009 Public Finance Act contained a regulation
concerning multi-annual programs, which allowed
obligations to be contracted in excess of the limit for
the given year, the only requirement being that they
do not exceed the limit for the expenses under the pro-
gram. This systemic solution was also implemented
with respect to financing railway infrastructure, where
multi-annual programs were introduced in order to
co-finance infrastructure managers. The solution in
the form of a multi-annual program for railway invest-
ment projects was introduced in the Act — Regulations
Introducing the 2009 Public Finance Act [27]. The in-
troduction of this solution was a consequence of the
implementation of the projects co-financed under the
“Operational Program Infrastructure and Environ-
ment 2007-2013,” which was one of the main sources
of financing railway investment projects thanks to
funds from the budget of the European Union [31].
The implementation of a program required a national
contribution from the state budget and the Railway
Fund, which could not take place without a multi-an-
nual program guaranteeing the continuity of financ-
ing of investment projects. Without these funds being
guaranteed for a multi-annual period, there was a risk
of inability to utilize EU funds from the Cohesion
Fund allocated to the railway sector. The “Multi-An-
nual Program of Railway Investment Projects” allows
the co-financing of railway investment projects [14]
[15] and is adopted for at least three years. In its origi-
nal version, it concerned all railway investment proj-
ects; however, the main implementor, as defined in Ar-
ticle 136.4 of the Public Finance Act, of multi-annual
programs is PKP PLK S.A. and therefore this company
is the sole beneficiary of these programs. In 2015, the
legislator decided to amend the regulations in terms of
the multi-annual program concerning railway invest-
ment projects. These amendments introduced the nec-
essary elements of this program, such as adjustment of
the program contents to the requirements laid down
in Chapter 3 of the Principles of Development Policy
Act [22]. They also introduced the additional require-

? See with respect to the abolishment of multi-annual investment projects and their transformation into multi-annual programs.
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ments, such as the need to attach a list of all investment
projects implemented with the use of public funds at
the disposal of the minister competent for transport,
including specification of the total cost of each of these
projects and their allocation to the group of projects fi-
nanced with specific funds, as well as a list of all sourc-
es of financing divided into the years of implementa-
tion, as covered by the program, listing the groups of
projects financed from specific sources.

The amendments also introduced the necessity
of a detailed plan of program implementation being
approved by the minister competent for transport, as
well as providing that the multi-annual program con-
cerning railway investment projects covers only the
railway lines managed by PKP PLK S.A. Addition-
ally, according to Article 38.9 of the RTA, a railway
infrastructure manager also has the right to use debt-
based forms of financing, such as loans, borrowings,
or bond issues, in order to finance the preparation of
investment projects and the tasks under the multi-
annual program referred to in Article 38c of the RTA.
It is also possible to use suretyships and guarantees
offered by the State Treasury under special laws, such
as the Commercialization, Restructuring, and Privati-
zation of the “Polskie Koleje Panistwowe” State Enter-
prise Act [30]. The introduction of this solution was
aresult of PKP PLK S.A. having insufficient funds and
of a deficit in public finance. The main source of debt
financing of the infrastructural investment projects of
PKP PLK S.A. have been loans provided by the Euro-
pean Investment Bank [9].> This is therefore an ad-
ditional special regulation concerning the contracting
of obligations for the purposes of a multi-annual pro-
gram of financing railway investment projects, as re-
ferred to in Article 38c of the RTA. Unlike the multi-
annual program discussed below, this program is not
carried out under a multi-annual contract; however,
its analysis shows that the legislator’s actions in terms
of financing railway infrastructure are evolving.

A wider scope of financing is provided for in the
multi-annual program concerning the financing of
operations of infrastructure administrators, which
is specified in the Strategy for Responsible Develop-
ment 2020 (with a 2030 perspective) [9] and in the
Transport Development Strategy 2020 (with a 2030
perspective) [9] as the key financial instrument sup-
porting the development of railway infrastructure [9].
The difference here mainly concerns the fact that co-
financing covers not only railway infrastructure, but
all of the operations of an infrastructure manager.

The detailed regulation specifying the relevant el-
ements of the multi-annual program concerning the
operations of infrastructure managers is contained in

* See the example of the costs of repayment of a loan and interest.
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Article 38a.3 of the RTA. According to this regulation,
the program should contain a forecast of the expenses
and costs of infrastructure managers, together with
the need for public funds resulting from the fore-
casts of the managers who may apply for co-financing
(this issue is discussed in the next section), the goals
of the program, the ratios concerning the achieve-
ment of these goals, and the system of implementa-
tion, monitoring, and evaluation of the program. The
principles specifying this method of carrying out the
multi-annual program are laid down in Article 38a.5.
The basis for the implementation of the program is
a multi-annual contract executed between the minis-
ter competent for transport and a railway infrastruc-
ture manager. In this way; it is the fundamental tool of
financing infrastructure managers with public funds.
The previously mentioned tasks under Article 38 of
the RTA, which are carried out by central authorities
or local government entities, have to take into account
the provisions of the multi-annual program.

3. Responsibility for managing railway
infrastructure

The concept of a railway infrastructure manager
is defined in Article 4.7 of the RTA: in principle, this
is an “entity responsible for managing railway infra-
structure” In turn, railway infrastructure is defined
through providing an exhaustive list of its elements in
Appendix No. 1 to the Act. For the purpose of this arti-
cle, a more synthetic definition could be used, accord-
ing to which railway infrastructure covers railway lines
and other buildings, structures, and devices, including
the land on which they are erected or installed, located
in a railway area and intended for managing the trans-
port of persons and cargo, as well as for maintaining
the infrastructure manager’s property necessary for
that purpose. In Article 5, the Railway Transport Act
also explains the concept of management, defining it
as, among others, granting the status of a railway line or
a siding to a railway track, maintaining infrastructure,
managing the real properties on which infrastructure
is located, and building, developing, and modernizing
infrastructure. The Polish definition can be compared
with the EU definition contained in Article 3.2 of Di-
rective 2012/34/EU: “any body or firm responsible for
the operation, maintenance and renewal of railway
infrastructure on a network, as well as responsible for
participating in its development as determined by the
Member State within the framework of its general pol-
icy on development and financing of infrastructure.”
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Consequently, Member States may add more detail to
the definition, depending on their transport policy.
The main railway infrastructure manager in Poland is
PKP Polskie Linie Kolejowe S.A., which owns approx.
96% of the entire railway network [17]. There are 13
other infrastructure managers [17],* ten of which op-
erate under a security authorization and three under
a security certificate (documents issued by the Presi-
dent of the Railway Transport Office that confirm the
given infrastructure manager’s rights [11])°.

From the point of view of financing railway infra-
structure by public authorities on the basis of multi-
annual contracts, five infrastructure managers are eli-
gible for this form of assistance. The other infrastruc-
ture managers either have not been approved by the
Ministry of Infrastructure as eligible for this form of
support or have been exempted by the European Com-
mission from the obligation referred to in Article 8.3 of
the Directive (drafting of a business plan) and classified
as not subject to Article 6 of the RTA since their infra-
structure has no strategic importance for the function-
ing of the railway market [2]. Consequently, they are
not covered with the program. The beneficiaries of the
said multi-annual program are PKP Polskie Linie Kole-
jowe S.A., PKP Szybka Kolej Miejska w Trojmiescie sp.
z 0.0, Dolnoslaska Stuzba Drog i Kolei we Wroctawiu,
Euroterminal Stawkoéw sp. z 0.0., and CARGOTOR sp.
z 0.0.° It should also be pointed out that PKP Szybka
Kolej Miejska w Tréjmiescie sp. z 0.0. is not only an in-
frastructure manager, but also a railway carrier;” how-
ever, the multi-annual program covers only the portion
of its operations that is related to infrastructure man-
agement.

4. Sources of financing railway
infrastructure managers and the
evolution of solutions in this respect

In order to present a full image of the operations
of infrastructure managers, the sources of financing
other than multi-annual contracts need to be dis-
cussed as well; this will be the focus of this section.
The non-public source of financing should be the rev-
enue generated by making infrastructure available to

* See the list of railway infrastructure managers.
* According to the previous legal status.
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railway carriers. In fact, this revenue constitutes the
majority of the revenue from the operations of Pol-
ish infrastructure managers [9]. However, the operat-
ing costs of the largest railway infrastructure manager
grossly exceed the revenue it generates [9]. In princi-
ple, a railway infrastructure manager may charge a fee
for the services provided as part of minimum access
to railway infrastructure. This fee (the so-called basic
fee) is related to train runs and, under Article 33.5 of
the RTA, is calculated as the product of the distance
covered by the train and the rate specified for covering
the distance of one kilometer. The manager may also
charge a maneuvering fee related to the maneuvers
performed, which constitutes the direct cost of per-
forming these maneuvers. The operations of a railway
infrastructure manager should be financed with the
funds specified above and state financing should only
be used when the costs cannot be covered to a suf-
ficient degree, and even then only with respect to the
investment projects listed in Article 38.1 of the RTA.

By juxtaposing the data concerning revenue and
costs, one can conclude that the former is sufficient
to cover only about 50% of all operating costs [9].®
This creates a financial gap that needs to be closed
with the public funds provided for in the law. This is
also regulated in Article 8.4 of Directive 2012/34/EU:
“Member States shall ensure that, under normal busi-
ness conditions and over a reasonable period which
shall not exceed a period of five years, the profit and
loss account of an infrastructure manager shall at least
balance income...”

The use of public funds to finance the operations
of an infrastructure manager may create doubts as
to whether such actions are in accordance with the
legal regulations on public aid. However, taking into
account that railway infrastructure managers in fact
carry out the competencies of the state in terms of
construction, maintenance, and modernization of in-
frastructure, as well as the fact that this infrastructure
is open to all potential users on equal and non-dis-
criminatory rules, it is justified to conclude that pub-
lic financing of the operations of a railway infrastruc-
ture manager, in principle, is not a form of public aid,
as defined in EU legal regulations [5]. Considering,
however, the need to assess in each individual case

¢ The situation of two infrastructure managers is more complex, since, according to a decision of the Commission, the infrastructure of PKP
Szybka Kolej Miejska w Trojmiescie sp. z 0.0. and Dolno$laska Stuzba Drég i Kolei we Wroctawiu may be excluded from the application of
Article 8.3 of Directive 2012/34/EU, which means that these entities do not have to draft a business plan, but are still obliged to share railway
infrastructure with other entities and collect fees on this account in accordance with the Directive.

7 The other entities operating both as infrastructure managers and railway carriers are PKP Linia Hutnicza Szerokotorowa sp. z o.0. and
Warszawska Kolej Dojazdowa sp. z 0.0., which, however, do not share their infrastructure with other carriers and have been excluded from

the program.

8 See the forecasts for the revenue and the costs of PKP PLK S.A. available there.
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whether the given form of assistance constitutes pub-
lic aid, should co-financing of a railway infrastruc-
ture manager be deemed to constitute such aid, the
relevant legal regulations on public aid will apply [1].

It should be pointed out that, according to Arti-
cle 38a.2. of the RTA, in principle, public funds are
provided on the basis of a multi-annual program, as
defined in the Public Finance Act. In Polish law, the
principles of financing the costs related to the main-
tenance of railway infrastructure and railway invest-
ment projects are laid down in Article 38 of the RTA.
The general regulation assumes that the costs of in-
frastructure maintenance should be covered by infra-
structure managers using state funds, own funds, the
funds of local governments, and/or funds from other
sources. As already mentioned, the legislator assumes
that state funds are to be used to carry out invest-
ment projects, renovations, operation, and mainte-
nance of railway lines that are important exclusively
for defense reasons, as well as to cover the costs of
investment projects concerning railway lines of state
importance [13].° A contrario, there is no possibility
of using public funds to directly finance lines that are
not classified as such. However, the legislator is not
consistent and, as a result, the multi-annual program
referred to in Article 38a also allows the operations
of a railway infrastructure manager to be co-financed
under a multi-annual contract, also in terms of reno-
vations and the costs concerning lines of local impor-
tance. Still, in principle, the costs of investment proj-
ects and the costs of maintenance of such lines should
be covered by infrastructure managers, even though
it is permitted for these costs to be covered by local
government entities or by the Railway Fund [29]. The
multi-annual program referred to in Article 38¢c of the
RTA allows investment projects of a local nature to be
co-financed as well.

Another source of financing infrastructure man-
agers with public funds is the Railway Fund, which
was established under the Railway Fund Act (Journal
of Laws of 2017, item 510). The Fund does not have
a legal personality and is only a separate bank account
in the Bank Gospodarstwa Krajowego, which is man-
aged by the Council of Ministers. The funds from
the Fund may be allocated on the basis of a contract
between an infrastructure manager and the minister
competent for transport, in accordance with Article
10 of the Railway Fund Act. These contracts are ex-
ecuted in order to carry out tasks in terms of railway
infrastructure renovations and maintenance and rail-
way investment projects, as well as to liquidate railway
lines that are no longer necessary. They specify the

® See the current list of such lines.
10 See as an example.
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terms and conditions of financing from the Fund, in
accordance with a separate financing plan drafted by
the Bank Gospodarstwa Krajowego, as per the mate-
rial and financial program of using the Railway Fund,
which is adopted by the Council of Ministers in the
form of a resolution.

According to Article 9a.2.1.c, the resources from
the Fund may be used to implement the multi-an-
nual program referred to in Article 38. This means
that the funds assigned to carry out a multi-annual
program concerning the operations of a railway in-
frastructure manager do not have to come directly
from the state budget, but may also come from the
Railway Fund. This explains the relation between the
multi-annual program and the Railway Fund. One of
the major sources of financing for the Fund is the fuel
fee, 20% of which is transferred to the Fund. In con-
nection with the above, and the fact that these funds
are not an element of the state budget, the Fund is
a stable source of financing the operations of railway
infrastructure managers. An infrastructure manager
may receive financing from the Fund for operations
that cannot be financed from the fees for using rail-
way infrastructure, provided that he makes at least
one railway line available. This is, therefore, the same
scope of co-financing possibilities as in the case of
a multi-annual contract, as both sources of financing
are regulated in Article 38 of the RTA. The tasks of
the Fund include gathering funds and financing the
preparation and implementation of the construction
and redevelopment of railway lines, their renovation
and maintenance, the liquidation of unnecessary rail-
way lines, and the ongoing expenses of PKP Polskie
Linie Kolejowe S.A. related to the tasks of a railway
infrastructure operator. This means that there are two
types of tasks: those related to railway infrastructure
and those related to the operations of PKP Polskie Li-
nie Kolejowe S.A.

The first area concerns investment in infrastruc-
ture through the construction of new railway lines
and the modernization of existing ones [8]." In turn,
the financing of operations covers costs related to the
maintenance of infrastructure, depreciation, con-
sumption of materials and energy, external services,
remunerations, social security and other benefits,
other costs by type, taxes and fees, and other oper-
ating and financial costs [9]. Although the funds for
infrastructure maintenance are available to all infra-
structure managers, only PKP PLK S.A. is eligible for
the coverage of ongoing operating expenses. Legal
regulations also allow the Fund to indirectly finance
an infrastructure manager by means of repaying debts
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or redeeming bonds, the funds raised through which
were used to carry out the tasks listed in Article 3 of
the Railway Fund Act [31]; in the case of the largest
railway infrastructure manager (PKP PLK S.A.), this
method may also be used to finance its operations re-
lated to managing railway infrastructure [31].

Another possibility is the option of railway in-
frastructure managers being financed by local gov-
ernment entities. Even though the tasks of a public
transport organizer listed in Article 8 of the Public
Transport Act [20] do not include proper mainte-
nance of infrastructure, the sole definition of this
entity contained in Article 4.1.9 of the Act says that
the organizer has to ensure the functioning of public
transport in the given area. Without proper and cor-
rectly maintained infrastructure, this functioning is
impossible. This means that local government enti-
ties should participate in the costs of infrastructure
maintenance, but are not obliged to so de lege lata.
The options a local government entity may use in this
respect are discussed in the section concerning the
multi-annual contract.

It should be pointed out that, as a result of the
amendments to the Railway Transport Act of 11 Sep-
tember 2015 [24], infrastructure managers who at the
same time are railway carriers are prohibited from
transferring public funds between these two types
of operations. Additionally, Article 37.2a of the RTA,
which was added by the amendments of 16 Novem-
ber 2016, orders infrastructure managers to develop
a method of allocating the costs for the particular
types of services that are offered to railway carriers.
The same amendments imposed on railway infra-
structure operators the obligation to maintain a pub-
lic register of assets (Article 37a of the RTA).

The contract of co-financing a railway infrastruc-
ture manager was regulated for the first time in 2005,
in the Amendments Act to the Railway Transport Act
and to Certain Other Acts of 16 December 2005 [23].
This regulation was completely different from the cur-
rent one. First of all, the contract could be executed
only in order to co-finance the costs of renovation and
maintenance of railway infrastructure and decrease
the fees for the infrastructure made available to other
entities. The funds for that purpose could come from
the Railway Fund or from the state budget, and the
contract itself had to be executed for a period of at
least three years. The scope of the contract was much
narrower than today. As Article 38a, in the wording
discussed above, was added to the Railway Transport
Act, the Railway Fund was also created as a source of
funds for the performance of the contract (although
this was not the only purpose of the Fund). The first
multi-annual program concerning the investment
operations of a railway infrastructure manager was
provided for in the Act — Regulations Introducing the
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Public Finance Act, which added Article 38c to the
Railway Transport Act. This Article concerns railway
investment projects and was discussed in the section
on multi-annual programs.

The need to adapt Polish legal regulations to the
requirements of Directive 2012/34/EU, the lack of
a systemic approach to the financing of railway in-
frastructure, and the ad hoc solutions that did not re-
sult in any significant improvement of the situation,
forced [17] the legislator to amend the regulations yet
again, this time by means of the Amendments Act to
the Railway Transport Act and to Certain Other Acts
of 16 November 2016.

5. Multi-annual contract

The program is carried out on the basis of a con-
tract between the minister competent for transport
and the given railway infrastructure manager. The
main reason for the permissibility of such a contract
is the fact that the infrastructure manager is unable to
finance its operations with its own funds. This means
a situation where the operations of the infrastructure
manager cannot be balanced only with its revenue,
but it needs additional support in the form of pub-
lic funds. The contract is executed for the term of the
program because its purpose is to provide financing
over a period of at least five years, i.e. the term of the
program. The contract is a basis for transferring public
funds to the infrastructure manager and, at the same
time, it is a guarantee of providing the funds speci-
fied in it and of the infrastructure manager carrying
out the program [9]. Since the multi-annual contract
is the basic form of providing public funds to railway
infrastructure managers, and considering the fact that
it covers all of their operations and is relatively long
term, it is justified to say that it now has a completely
new, greater meaning in the legal system.

The multi-annual contract should be governed by
civil law regulations. This is confirmed by the lack
of special regulations concerning the contract in the
RTA and by the existence of a systemic solution for
relationships between a public entity and a recipient
of public funds, which is specified in Article 139.1 of
the Public Procurement Law [26]. Consequently, in
the event of the non-performance or improper per-
formance of the contract, claims should be made fol-
lowing the procedure specified in Article 471 of the
Civil Code. This is a basis for the aggrieved entity, e.g.
an infrastructure manager that was provided with an
incorrect amount of funds, to make claims. It also re-
inforces the feeling of there being a guarantee of con-
tract performance, since the parties may make claims
vis-a-vis each other. Another assurance guaranteeing
the transfer of funds is the obligation of the minister
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competent for transport to submit the relevant report
to the Council of Ministers with respect to the perfor-
mance of the multi-annual contract.

However, statutory regulations contain a require-
ment which, if not met, makes it impossible to ex-
ecute the contract: the railway infrastructure manager
has to carry out the obligation specified in Chapter
6 of the RTA, i.e. the obligation to make at least one
railway line available. As already mentioned above,
managers failing to meet this requirement have been
excluded from the program.

The contract has to specify the detailed terms and
conditions of using public funds to finance the infra-
structure manager’s operations it is unable to finance
with its own funds. In connection with that, the legisla-
tor has introduced certain elements that have to be cov-
ered by the contract and which are regulated in Annex
V to Directive 2012/34/EU and in Appendix No. 3 to
the Railway Transport Act. In particular, the contract
has to contain provisions specifying the railway infra-
structure it covers, including the terms of managing
this infrastructure, and the amount of financing, in-
cluding the principles of its provision. These contractu-
al provisions are a point of departure that lay down the
fundamental obligations of the parties, since they spec-
ify the amount of funds to be provided and a detailed
list of what they may be spent on. The main elements
listed in Appendix No. 3 to the Railway Transport Act
also include user-oriented performance targets, includ-
ing in particular reliability and punctuality expecta-
tions, improvement of safety levels, environmental
protection, the principles of determining the scope
of the actions related to infrastructure maintenance
and renovation, and operational limitations related to
the implementation of the investment project. These
targets should be expressed in the form of ratios, the
values of which should change as a result of contract
performance. These ratios, which refer to the entire
railway infrastructure, have already been included in
the multi-annual program as program objectives [9];"
however, they should be specified in more detail in the
contract with the infrastructure manager. An example
here could be the expected line speed, defined as the
average speed of train journeys listed in the timetable
[9], which has been adopted as a factor determining the
fundamental purpose of the program, i.e. the improve-
ment of the infrastructure managers’ offer addressed to
railway carriers.

Contracts of this type naturally also have to specify
liquidated damages and contain clauses concerning
reporting and the provision of information in terms
of contract performance, as well as the principles and
procedure of controlling contract performance. In ac-

! See for more about all targets and their ratios.

cordance with Section 13 of Appendix No. 3, there
should also be a renegotiation clause allowing reme-
dial activities if contractual obligations are violated,
as well as the terms and conditions on which the con-
tract may be prematurely terminated.

Infrastructure managers and the minister compe-
tent for transport have to provide the applicants, i.e.
the entities interested in achieving railway network
capacity, in particular railway carriers, who most of-
ten are public railway transport organizers, with the
possibility of expressing their opinions on the con-
tents of the contract, except for the provisions con-
cerning the infrastructure managers’ business secrets.
A similar need to consider business secrets appears
in the case of the obligation to publish the contract
on the infrastructure manager’s website, which has to
take place within one month of its execution.

According to Article 38b of the RTA, a multi-an-
nual contract does not have to be executed only be-
tween the minister competent for transport and a rail-
way infrastructure manager. A local government en-
tity may execute such a contract in a subsidiary capac-
ity. The main difference between a contract executed
with a central authority and a contract executed with
a local government entity is the lack of obligation to
include the latter in the multi-annual program. This
is because, pursuant to Article 38b of the RTA, only
the provisions of Articles 38a.5-38.9 of the RTA apply
accordingly. However, the contract has to be included
in the budget of the local government entity. This dif-
ference is a result of different rules in terms of pub-
lic finance applicable to central authorities and local
government entities. As mentioned above, central au-
thorities are not responsible for financing all railway
infrastructure in Poland; therefore, if local govern-
ment entities want to fulfill their task of ensuring the
proper functioning of regional railway public trans-
port, they should guarantee the correct level of service
in regional railway transport that is of public benefit.
This means the need to shape the supply of services,
not only in terms of creating new railway operators,
but also maintaining infrastructure in a proper condi-
tion. However, a multi-annual contract is an optional
tool for local government entities, which may have
a negative impact on the condition of infrastructure
in the future.

6. Conclusions

The establishment of the multi-annual program
intended to co-finance railway infrastructure manage-
ment and of the accompanying multi-annual contract
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should definitely be evaluated as positive. The previous
solutions were incompatible with projects requiring
much time and capital, such as projects in terms of the
maintenance of and investment in railway infrastruc-
ture. The new regulation corresponds with these needs,
creating a solution with the purpose of ensuring proper
financing of infrastructure managers for a period of at
least five years. The use of contracts to achieve this is in-
tended to guarantee the efficient transfer of funds and,
if obligations are improperly performed, offers a basis
for liability. The required contractual provisions dis-
cussed above and the fact that public authorities estab-
lish multi-annual programs allow certain requirements
and standards to be created concerning the operations
of infrastructure managers, which have to be complied
with as a result of contract execution. However, the fact
that local government entities do not have to execute
multi-annual contracts may have a negative impact on
regional railway infrastructure. Therefore, the proper
involvement of local government entities in the process
of executing multi-annual contracts with infrastruc-
ture managers should be ensured, although this may be
difficult due to the limited funds at the disposal of local
governments. Still, without their participation, it will
be impossible to improve the condition of regional rail-
way infrastructure, i.e. the infrastructure that is often
most neglected and whose maintenance and develop-
ment are most necessary from the point of view of local
communities.
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